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*i QUESTI ON PRESENTED
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ordi nance to a nom nal sumor whether the anount of the |license fee may take
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sum of $1, 000. 00 per day of the activity?

*Ii LIST OF PARTIES I N COURT BELOW
The Nationalist Mvenent
Forsyth County, Ceorgia
Cty of Cunm ng, Ceorgia
Forsyth County Board of Education

*i i1 TABLE OF CONTENTS

QUESTI ON PRESENTED . .. i



LI ST OF PARTIES IN COURT BELOW ... ii

TABLE OF AUTHORITIES ... vi

REFERENCES TO OPI NI ONS | N COURTS BELOW ... ix

STATEMENT OF GROUNDS ON VWHI CH JURI SDICTION IS I NVOKED ... x
CONSTI TUTI ONAL PROVI SI ONS AND LOCAL ORDI NANCES ... xi
STATEMENT OF THE CASE ... 1

1. STATEMENT OF FACTS ... 2

A. The Oigin of Ordinance 34 ... 2

B. The Movenent ... 4

C. The Enactnment of Ordinance 34 ... 6

D. The Issuance of the Mwvenent's Permt ... 8

2. COURSE OF PROCEEDI NGS AND DI SPCSI TI ON BELOW . .. 11
A. The District Court Proceedings ... 11

B. The Court of Appeals Proceedings ... 12

SUMVARY OF THE ARGUMENT ... 16

ARGUMENT ... 19

. THE MOVEMENT LACKS STANDI NG TO MOUNT A FACI AL CHALLENGE TO THE ORDI NANCE
BECAUSE ORDI NANCE 34 |'S NOT OVERBROAD ... 19

*Iv AO Facial Overbreadth Cains Attacking Statutes Wich Purport to Regul ate
Time, Place, and Manner Restrictions Fail Where a Limting Construction of the
Statute Is Possible ... 19

B. Odinance 34 Is Not Facially Overbroad Because It Incorporates the Very
Limtations Approved by This Court in Cox ... 20

1. PERM T FEES RELATED TO EXPENSE | NCI DENT TO ADM NI STRATI ON OF THE ORDI NANCE
AND THE MAI NTENANCE OF PUBLI C ORDER ARE PROPER TI ME, PLACE AND MANNER
RESTRICTIONS ... 22

A. Cox Strikes the Proper Bal ance Between Freedom of Speech and the Reasonabl e



Interests of the Cormunity ... 23

B. Odinance 34 Incorporates Virtually the Same Tine, Place and Manner
Restrictions as Those Approved in Cox ... 27

C. The Application of Odinance 34 to the Movement Was Em nently Reasonabl e and
Well Wthin the Guidelines Set by This Court's Decision in Cox ... 30

D. Murdock Does Not Limt Permt Fees to a Nomi nal Sum and Does Not Prohibit
Assessment of a Permit Fee to OfFfset Costs Incident to the Adm ni stration of
O dinance 34 ... 32

*v E. The Eleventh Grcuit Is Qut of Step Wth the Proper Reasoning Applied by
O her Grcuit Courts of Appeals ... 34

F. The Concept of User Fees Has Been Recogni zed by This Court in Such D verse
Constitutional Settings as Intergovernnental Imunities, the Dormant Conmerce
Cl ause and First Anmendnent Cases ... 38

I11. CONCLUSION ... 41

*vi TABLE OF AUTHORI TI ES

Cases

Bal dwin v. Redwood City, 540 F.2d 1360 (9th Cr. 1976) ... 35

Berman v. Parker, 348 U S. 26 (1954) ... 28

Broadrick v. Cklahoma, 413 U. S. 601 (1973) ... 19-20

Brockett v. Spokane Arcades, Inc., 472 U S. 491 (1985) ... 22

Central Florida Nuclear Freeze Canpaign v. Walsh, 774 F.2d 1515 (11th GCr.
1985), cert, denied, 475 U. S. 1120 (1986) ... 12-15, 31-32, 36

Chapl i nsky v. New Hanpshire, 315 U. S. 568 (1942) ... 33

Cty Council of Los Angeles v. Taxpayers for Vincent, 466 U S. 789 (1983)
22, 28

Clark v. Community for Creative Non-violence, 468 U S. 288 (1984) ... 5
Cox v. New Hampshire, 312 U. S. 569 (1941) ... passim

Eastern Connecticut Ctizens Action Goup v. Powers, 723 F.2d 1050 (2d Gr.
1983) ... 35



Evansvi | | e- Vander burgh Airport Authority v. Delta Air Lines, Inc., 405 U S. 707
(1972) ... 40-41

*vii Fernandez v. Limrer, 663 F.2d 619 (5th Gr. 1981) ... 35
FWPBS, Inc. v. Gty of Dallas, 493 U. S 215 (1990) ... 22
Hague v. C. 1.0, 307 U S. 496 (1939) ... 23

Kapl an v. County of Los Angeles, 894 F.2d 1076 (9th Cr.) cert. denied, 110
S.Ct. 2590 (1990) ... 14, 36

Massachusetts v. United States, 435 U S. 444 (1978) ... 38-41

Murdock v. Pennsylvania, 319 U S. 105 (1943) ... 14-15, 17, 32-35, 40

Nationalist Movenent v. City of Cumming, et al, 913 F.2d 885 (11th G r. 1990)
13

Nationali st Muwvenent v. Cty of Cumm ng, 921 F.2d 1125 (11th Cr. 1990) ... 14

Nat i onal i st Movenent v. City of Curming, et al, 934 F.2d 1482 (11th Cr. 1991)
15

New York State Club Association v. Gty of New York, 487 U S 1 (1988) ... 20,

22

Renton v. Playtinme Theaters, 475 U. S. 41 (1986) ... 28-29

Sout h Subur ban Housi ng Center v. Board of Realtors, 935 F.2d 868 (7th Cr. 1991)
35

*viii State v. Cox, 91 N.H 137, 16A. 2d 508 (1940) ... 21, 25

Stonewall Union v. Gty of Colunbus, 931 F.2d 1130 (6th GCr. 1991) ... 35, 37,

41

US v. Codd, 527 F.2d 118 (2d Cr. 1975) ... 30

Ward v. Rock Against Racism 491 U S. 781 (1989) ... 18, 27-28, 37-38

Young v. Anerican Mni-Theaters, 427 U S. 50 (1976) ... 29

St at ut es

28 U.S.C. s 1254(1) ... X



28 U S.C s 1331 ... 11

28 U S.C s 1343 ... 11
28 US.C s 2201 ... 11
28 U S.C s 2202 ... 11
Ga. Code Ann. s 36-1-20 (1987) ... 6

*i x REFERENCES TO OPI NI ONS | N COURTS BELOW
Nat i onal i st Movenent v. City of Cumm ng, Forsyth County, Georgia, and Forsyth
County Board of Education, 913 F.2d 885, vacated, 921 F.2d 1125 (1990),
reinstated, 934 F.2d 1482 (11th G r. 1991) (en banc).
Nat i onal i st Movenment v. City of Cumm ng, Forsyth County, Georgia, and Forsyth
County Board of Education, C. A File No. 2:89-CV-06-WCO (N.D. Ga., January 23,
1989) .

*x STATEMENT OF GROUNDS ON WHI CH JURI SDI CTI ON | S | NVOKED
Jurisdiction is invoked pursuant to the provisions of 28 U S.C. s 1254(1), as
Petitioner Forsyth County, CGeorgia is a party to a civil case where an adverse
j udgment was rendered by the United States Court of Appeals for the Eleventh
Crcuit on July 5, 1991. Petition for Certiorari was filed Septenber 27, 1991.

*Xi  CONSTI TUTI ONAL PROVI SI ONS AND LOCAL ORDI NANCES
Amendnent | to the Constitution of the United States:
Congress shall make no | aw respecting an establishnment of religion, or
prohi biting the free exercise thereof; or abridging the freedom of speech, or
the press; or the right of the people peaceably to assenble, and to petition the
Governnment for a redress of grievances.
Section 3, subsection (6) of Forsyth County Ordinance No. 34, as anended:
(6) Every private organization or group of private persons required to procure
a permt under the provisions of this Odinance shall pay in advance for such
permt, for the use of the County, a sumnot nore than $1, 000.00 for each day
such parade, procession, or open air public nmeeting shall take place. The
Adm ni strator shall adjust the amount to be paid in order to neet the expense
incident to the adm nistration of the Ordinance and to the mai ntenance of public
order in the matter licensed. |In no event shall be Adm nistrator calculate the
anount of the permt fee by considering said fee as a revenue t ax.
The full text of Ordinance 34 is attached at Petition for Certiorari Appendi x
("P.C. App.") @98-126.

*1 STATEMENT OF THE CASE

At issue in this case is the constitutionality of a county ordi nance designed to
defray the costs of parades and rallies held on public property. The particular
ordi nance at issue, Odinance 34, was adopted in direct response to enornous
expenses incurred by Petitioner *2 Forsyth County, CGeorgia, in admnistering and
policing prior events. 1In essence, Ordinance 34 inposes a limted user fee for
parades and rallies held on public property. The anount of the fee is cal cul ated
solely by reference to content-neutral factors: the additional costs actually



incurred by the county in admnistering and policing the event. |n addition,
regardl ess of the actual cost incurred, the fee charged may not exceed $1, 000. 00
per day.

Respondent The Nationalist Myvenent ("the Myvenent"), a white supremaci st group
chal l enged the constitutionality of Odinance 34 after being assessed a $100. 00
fee for a permt for use of the Forsyth County Courthouse steps for a rally

agai nst the Martin Luther King, Jr. holiday. The Myvenent clained that the fee
provi sion of Ordinance 34 violated the First Amendnent both in its application
(i.e. the actual $100.00 fee charged to Respondent) and on its face (i.e. the
potential $1,000.00 fee). The district court rejected the Mwvenent's chall enge,
finding that Ordinance 34 was constitutional both as applied and on its face.
P.C. App. @11-14. The court of appeals reversed, concluding that the First
Amendnent permtted the assessnent of only a nom nal fee under a county parade
ordi nance and that O dinance 34's potential $1,000.00 fee was unconstitutional
on its face. P.C App. @ 31.

1. STATEMENT OF FACTS.

A. The Oigin of Odinance 34.

I n January of 1987, Forsyth County had no parade ordi nance, because prior to
1987 the only parade of any *3 size in Forsyth County was the annual 4th of July
parade, which required little admnnistrative tine or security. Two Saturdays in
1987 changed that forever

On Saturday, January 17, 1987, Hosea WIllians, an Atlanta civil rights
personality, |led approximately 90 marchers to Forsyth County to stage a

"brot herhood anti-intimdation" denonstration. P.C App. @75-80. Sone 400
counter-denonstrators threw bottles and rocks at the marchers and M. WIIlians
prom sed a return denonstration. |d. That denonstration occurred on the
foll ow ng Saturday, January 24, 1987, when approxi mately 20,000 marchers joi ned
M. WIllianms for his return denonstration. P.C. App. @81-94. M. WIllianms and
the marchers were again nmet by approximately 1000 counter-denonstrators who,
during this denonstration, were controlled by nore than 1700 Nati onal Guardsnen
activated to police the march and maintain public order. |Id.

In response to M. WIllianms' activities, the Mywvenent's predecessor and
affiliate, The Forsyth County Defense League ("the Defense League"), (R-3-35-

37; Hg. Tr. @35-37), began to voice its white suprenmacist views by staging a
rally on the Forsyth County Courthouse steps in March, 1987. P.C. App. @137-
139. Approximately 125 participants rallied with the Defense League and were net
by over 200 counter-denonstrators. |d.

*4 B. The Movenent.

Based on stricken testinony [FN1] before the District Court and upon assertions
fromits counsel and chief executive officer, R chard Barrett, [FN2] the
Movenment appears to be a corporation which: organizes public speeches, foruns
and debates; is supported by donations; has no paid nenbers or officials; has no
i nconme which inures to the benefit of its nenbers or officials; has incone of
approxi mat el y $300. 00 per nonth expended primarily for postage, printing and
comuni cation of its nessage; has physical assets enconpassing flags, supplies
and printed material of nom nal value; and had cash on hand as of January 19,
1989, of less than $100.00. See The Mywvenent's Petition for Certiorari in The



Nat i onal i st Movenent v. The Gty of Cumm ng, Forsyth County, Georgia and Forsyth
County Board of *5 Education, Case No. 90-933, cert. denied, January 14, 1991, @
5; (R 3-54-56; Hg. Tr. @54-56). The Movenent or the Defense League has
denonstrated in Forsyth County and Atlanta, Georgia on four separate occasions:
March 14, 1987 (P.C. App. @137-140), January 23, 1988 (P.C. App. @ 144-146),
during the 1988 National Denocratic Convention in Atlanta (R-3-39; Hg. Tr. @59)
and in January 1989, at the State Capitol in Atlanta (R-3-61; Hg. Tr. @61).

The Movenent assunmably has held rallies in |ocales other than Georgia (R 3-62;
Hg. Tr. @62). The Movenent's nessage, succinctly put, is "to provide for
majority rule in the United States.” (R 3-63; Hg. Tr. @63).

FN1 The testinony was stricken after the district court determ ned that the
Movenent's counsel's use of a straw man as "Acting Secretary" of the Myvenent
to facilitate the presentation of evidence constituted an attenpt to
perpetuate a fraud upon the court. P.C. App. @6. This finding of fraud on
the Court was affirmed by the Eleventh Grcuit. P.C App. @40.

FN2 "Barrett is a Founder and Principal in the Nationalist Mvenent which has
been a highly visible and extrenely controversial political group. Wile its

menbership is apparently small, its radical politics has attracted nuch
attention and it has vigorously asserted constitutional rights under the
First Anmendnent as in the matter brought before Judge O Kelley." In Re:

Richard Barrett, 260 Ga. 903, 903, 401 S.E. 2d 255, 256 (1991).

During the eventful year of 1987, the Movenent or the affiliated Defense League
spread their message in Forsyth County w thout hindrance - indeed, with the
cooperation Forsyth County affords all of its citizens. The comunity room at
t he Forsyth County Courthouse was nmade avail abl e for neetings and debates. P.C
App. @130, 132, 157, 159, 160, 171, 177, 180, 186. Newsletters were
circulated. P.C. App. @129, 174, 184. Meetings were held at private hones,
P.C. App. @151, 167, and at other public places within Forsyth County. P.C
App. @174. Conmercial ventures designed to spread the Movenent's nessage were
initiated. P.C App. @130, 175. Thus, the Mywvenent and its affiliate have
been and are free to pursue "anple alternative channels for comruni cati on of
the[ir] information", Cark v. Comunity for Creative Non-violence, 468 U.S.
288, 293 *6 (1984), in both public and private facilities in Forsyth County.

C. The Enactnent of Ordi nance 34.

As a direct result of the cost incurred by the first two denonstrations, P.C
App. @ 75-94, the second of which cost |ocal and state governnent al nost
$700,000.00 to police, P.C. App. @95-97, the Forsyth County, Georgia, Board of
Comm ssioners ("the Board") enacted Ordi nance 34 on January 27, 1987, "to
provide for the issuance of permts for parades, assenblies, denonstrations,
road cl osings, and other uses of public property and roads by private

organi zati ons and groups of private persons for private purposes...." P.C App
@98. The Board was authorized by state law, Ga. Code Ann. s 36-1-20 (Mchie
1987), to enact the ordinance. The Board recognized in findings acconpanying

t he enactnment of Ordinance 34 that "private organi zati ons and groups of private



persons have fromtinme to tinme sought to use public property and public roads
within the jurisdiction of the Board of Conm ssioners of Forsyth County for
private purposes...and [that] such uses have included parades, assenblies,
denonstrations, road closings, and other related activities...."P.C. App. @ 99.
The Board al so recognized that "it is in the public interest that such uses not
interfere unduly with the right of citizens not participating therein nor
endanger the public safety nor obstruct the orderly flow of traffic.” P.C App.
@ 100. Most inportantly, the Board recogni zed fromvivid experience that "the
cost of necessary and *7 reasonabl e protection of persons participating in or
observing said [activities] exceeds the usual and normal cost of |aw enforcenent
for which those participating should be held accountable and responsible...."
P.C. App. @100. Finally, the Board noted that the cost of additional
protection could be estimated and that any surplus collected could be refunded
to those seeking a permit. P.C. App. @100.

Ordi nance 34 was anended on June 8, 1987 after the initial three denonstrations
to provide a maxi nrum anount on the fee that m ght be assessed by the County

Adm ni strator. The purpose of the anmendnent was to allay concerns regarding the
constitutionality of the ordinance. P.C App. @118. Sub- section (6) of
section 3 of anended Ordi nance 34 capped the anmount of such a fee at "not nore

t han $1, 000. 00 for each day such [licensed activities] shall take place." P.C.
App. @119. In addition, the County Adm nistrator was enpowered by the anended
ordi nance to "adjust the anmount to be paid in order to nmeet the expense incident
to the admnistration of the Ordi nance and to the mai ntenance of public order in
the matter licensed.” 1d. The quoted | anguage was borrowed directly fromthis
Court's opinion in Cox v. New Hanpshire, 312 U. S. 569, 577 (1941), to ensure
that Ordinance 34 cane well within the limts allowed by this Court's
pronouncenents of First Anmendnent | aw.

*8 D. The Issuance of the Mywvenent's Permt.

This action arose as a result of a permt issued to the Movenment in 1989
pursuant to the provisions of anended Ordi nance 34. The Mowvenent sought a
permt to conduct a parade and denonstration expressing opposition to the Martin
Luther King, Jr. federal holiday. P.C. App. @18. Approximately 200
participants were anticipated. P.C. App. @16. The Mowvenent proposed to
assenble in the | ocal high school parking Ilot and march two bl ocks along a city
street to a proposed rally on the county courthouse steps. P.C. App. @19.
After one and one half to two hours of speeches, the denonstrators were to march
back to the school and caravan to downtown Atlanta for a rally at the State
Capitol. 1d. The permt fromthe county dealt only with the rally on the

court house steps. Separate applications were submtted to the Board of
Education and the Gty of Cumm ng for the use of the school parking lot and city
street, respectively. P.C. App. @19.

The permt was issued by the Forsyth County Adm ni strator contingent upon
paynment of a $100.00 permt fee. [FN3] The anmount of the fee resulted froma *9
del i berat e underval uati on of the expense incurred by a single county official,
the County Adm nistrator, in adm nistering the ordi nance. [FN4] The anount of
the fee *10 did not include any cal cul ati on what soever for expenses incurred in
t he "mai ntenance of public order” by |aw enforcenent authorities who would



police the rally. [FN5] The Movenent refused to pay the fee, did not *11
denonstrate, and brought this action in the United States District Court for the
Northern District of Georgia in Gainesville. Joint Appendix @1; Respondents
Brief in Opposition to Petition for Certiorari @ 3.

FN3 Q M. Mjor, you have been presented with an application fromthe

Nat i onal i st Movenent for an assenbly on the courthouse grounds, it that
correct?

A Yes, sir.

Q \What has been your action with regard to that request?

A. W issued the permt on Decenber the 30th with the condition that they
pay the $100.00 application fee and that the audio systens be at a | ow vol unme
as to not -- to disturb the businesses surroundi ng the courthouse square and
t he conval escent hone residents and the nenber -- people visiting the

conval escent honme directly across the street fromthe courthouse. (R-3-134;

Hg. Tr. @134).

FNd Q So, if you earn $1,000.00 a week, what's your hourly -- how many
hours are you supposed to work a week?

A Well, it's based on a 40-hour work week.

Q It's based on a 40-hour work week. So, 40 into 1000 is $25.00 an hour?
A.  Yes, sir.

Q Is basically what you get paid?

A.  Yes, sir.

Q And you say at the tine you set the $100 fee you had approximately 10

hours effort in this?

A Yes, sir.

Q So, you deliberately underval ued your time, is that correct?

A.  Yes, sir.

Q Had you studi ed whether or not any fee had been set in the past with
regard to the Nationalist Mwvenent or the Forsyth County Defense League or
other entities in which M. Barrett has been involved in aiding yourself in
setting this fee?

A Yes, sir. | believe | did review an application that was submtted the
prior year. | believe it had the $100 fee on it al so.

Q So, this fee is no different than the previous application fee required
by a previous adm ni strator?

A. No, sir.

R-3-137-138 (Hg. Tr. @137-138).

FNS Q Now, prior to setting the $100 fee did you and | have di scussion
about how nuch that fee should be?

A. Yes, sir. | believe we had a neeting on 12-28, 12-29, sir.

Q What do you recoll ect about how we were to cone up with the anount of the
fee?

A.  You advised nme to establish a reasonable fee based on the contents of the
actual work that | personally had know edge of.



Q Does anybody el se deal with the applications for parade permts in
Forsyth County?

A.  There was ot her people involved other than nyself.

Q Wo?

A Yes, sir. Q Wo?

A.  You've got the clerical support, staff people, you' ve got |aw enforcenent
agenci es.

Q Have you calculated in any credit for the time spent by |aw enforcenent
authorities to prepare Forsyth County, or is this $100 purely based on your
time and your clerical support staff?

A. It's purely based upon ny time, sir.

(R-3-136; Hg. Tr. @136); see also (R 3-135; Hg. Tr. @135); P.C. App. @147-
150.

2. COURSE OF PROCEEDI NGS AND DI SPCSI TI ON BELOW

A. The District Court Proceedings.

On January 19, 1989, the Movenent filed suit in the United States District

Court, Northern District of Georgia, Gainesville Division, against Forsyth

County, Ceorgia, seeking a tenporary restraining order enjoining Forsyth County

frominterfering with the Movenent's plans to conduct a rally on the Forsyth

County Courthouse grounds in Cunm ng, Forsyth County, Georgia, on January 21,
1989. R-1-1. The Movenent al so requested a declaratory judgnment that Ordinance

34 was unconstitutional because it charged an admnistrative permt fee to those

desiring to parade and rally in Forsyth County. R-1-1. Jurisdiction in the

district court was based upon 28 U.S.C. ss 1331, 1343, 2201, and 2202.

After a hearing on the nerits, the district court (OKelley, C J.) held that

Ordi nance 34 was neither unconstitutional on its face nor as applied to the
Movenent and denied the request for injunctive and declaratory relief. P.C

App. @11-14. The district court explained that in order to succeed with a

facial challenge to Ordinance 34, the Mwvenent nust establish that the ordi nance

is either "unconstitutional in every conceivable *12 application or that it

seeks to prohibit such a broad range of protected conduct that it is overbroad."”
P.C. App. @11- 12. A statute is overbroad "when there is a realistic danger

that it will significantly conprom se recogni zed First Anendnent protection of
parties not before the court.” |Id. at 12. These factors were not established
by the Movenent. Overall, the district court viewed Ordinance 34 as a

reasonabl e regul ation of tine, place and manner. Relying on Cox, 312 U S. at
576, the district court reasoned that the inposition of a limted user fee to
nmeet the actual cost of processing an application for a parade permt was quite
consistent with the First Anendnent and did not render O dinance 34
unconstitutional on its face. The district court also concluded that, in |ight
of the efforts expended by the county in processing the Mouvenent's application
for a permt, Odinance 34's $100.00 content-neutral, cost-based fee did not, as
applied, violate the First Amendnent rights of the Myvenent.

B. The Court of Appeal s Proceedings.

The Movenent noted its appeal on May 17, 1989. R-2-22. The Eleventh Grcuit
Court of Appeals reversed, concluding that the ordinance was facially



unconstitutional. In so ruling, the Eleventh Crcuit relied upon its own
recent circuit precedent, Central Florida Nuclear Freeze Canpalgn v. Walsh, 774

F.2d 1515, 1521 (11th Cr. 1985), cert. denied, 475 U S. 1120 (1986), which
l[imted the authority of |ocal government to inpose user fees in the context of
marches and rallies *13 using public facilities and thoroughfares. The essence
of the Central Florida decision was that such user fees could not exceed a

"nom nal anount." The Eleventh Crcuit did not define the "nom nal anount"”
concept in Central Florida or inits opinionin this case. Presumably costs
beyond that nom nal anmount are to be absorbed by |ocal government since such
costs may not be passed onto the persons seeking the use of the public forum
Thus, according to the Eleventh Circuit, it is unacceptable that a user fee is
assessed on a content-neutral, actual-cost basis. Such a fee nust also satisfy
certain normative requirenents with respect to the size of the fee. The

Nat i onal i st Movenent v. The Gty of Cumm ng, 913 F.2d 885, 891 (11th Cr. 1990);
P.C. App. @ 31.

Applying the rule of Central Florida to Ordinance 34, the Eleventh Crcuit

concl uded that the potential $1,000.00 fee was not, regardl ess of the size of

t he proposed event and regardl ess of the actual cost to the County, a nom nal
amount. The Eleventh CGrcuit did not explain the basis for this conclusion.
Rather, it sinply concluded that the $1,000.00 maxi num anmount was "enough to
hol d* the ordi nance unconstitutional on its face. [FNg]

FN6 The Court did not address the Movenent's argunent concerning O dinance
34's indigency provisions or its argunent that the O dinance was applied in
an unconstitutional manner. P.C App. @31, fns. 8 & 10.

*14 Circuit Judge Fay concurred specially. He noted Judge Henderson's
concurrence in Central Florida and agreed with Judge Henderson that the majority
in Central Florida msread this Court's pronouncenents in Cox and Murdock v.
Pennsyl vania, 319 U S. 105 (1943), as prohibiting the assessnent of fees based
upon the cost of ensuring public safety and keeping the peace. P.C. App. @42.
Wil e recogni zing his obligation to concur in the judgnment in this case based on
binding circuit precedent in Central Florida, Judge Fay suggested a nodification
of the Central Florida decision by the en banc court. Id. He continued by noting
that "[a] $1,000.00 fee for the costs associated with processing the application
and policing a parade and rally designed to use the city's main street and the
county courthouse square for a period of one and a half to two hours strikes ne
as being extremely nomnal."” P.C. App. @43. Judge Fay concluded by citing
Kapl an v. County of Los Angeles, 894 F.2d 1076, 1081 (9th Cir.) cert. deni ed,
110 S.Ct. 2590 (1990), in which a panel of the Ninth Grcuit approved
"reasonabl e" charges that "fairly reflect costs incurred by the municipality in
connection with an activity invol ving expression."

Forsyth County filed its Suggestion of Rehearing En Banc on QOctober 22, 1990,

whi ch was granted by the Eleventh Crcuit on Decenber 18, 1990, and which
vacat ed the panel decision. Nationalist Mvenent v. Cty of Cumm ng, 921 F.2d
1125 (11th Cr. 1990); P.C. App. @47. On July 5, 1991, the en banc El eventh
*15 Circuit reinstated the panel decision. Nationalist Mvenent v. Gty of
Cunming, 934 F.2d 1482 (11th GCir. 1991); P.C. App. @47-48.



Three judges dissented fromthe panel decision for the reasons set forth in
Judge Fay's special concurrence. P.C. App. @74. Two additional judges
di ssented fromthe panel holding that Ordinance 34 was facially invalid, P.C
App. @48, but concurred in the panel holding that this Court's decisions in Cox
and Murdock Iimt fees to a nomnal anount. P.C App. @66. Thus, nine judges
of the Eleventh Circuit interpret Cox and Murdock to authorize only nom nal fees
and four (including Senior Judge Henderson, who concurred in Central Florida) do
not .
Chi ef Judge Tjoflat issued a separate opinion concurring in part and di ssenting
in part fromthe majority opinion. P.C. App. @48. He viewed Ordinance 34 as
facially valid but concluded that a remand was appropriate to determne if the
actual $100.00 fee assessed was nom nal "relative to the necessary fees incurred
by the County and the applicant's resources.” P.C. App. @73. Judge Tjofl at
hel d that there was no error in the district court's finding that the fee was
not assessed based on the content of the Movenent's message but that the
district court failed to determ ne whether O di nance 34 provided for a nom nal
fee. P.C. App. @72.
The Petition for Certiorari was filed in this Court on Septenber 27, 1991, and
granted on January 10, 1992.

*16 SUMVARY OF THE ARGUVMENT
Respondent Nationalist Myvenent |acks standing to nount a facial challenge to
Ordi nance 34. The Movenent's chal | enge conpl ai ns of | ack of adequate
di scretionary standards wthin Odi nance 34 which woul d guard agai nst m suse of
the ordi nance fee by the Forsyth County Adm nistrator. Because such an
over breadth chal | enge presents an opportunity for a litigant in a First
Amendnent case to avoid normal standing requirenents, such a challenge is not
generally allowed when a limting construction can be placed on an ordi nance
attacked as over broad.
Ordinance 34 was witten to conply with this Court's decision in Cox v. New
Hanpshire, 312 U. S. 569 (1941), and contains the limting construction placed on
the Cox statute when that statute was reviewed by the New Hanpshire Suprene
Court and approved by this Court. Because this limting construction found in
Cox has been explicitly witten into Odinance 34, an overbreadth challenge is
i nappropriate and the Myvenent | acks standing to challenge the O di nance's
facial constitutionality.
In the First Amendnent context, a properly limted license fee related to
adm ni stration of the Odinance and the nmai ntenance of public order represents
an accommodati on of freedom of speech with the needs of the community to protect
t hat speech and not unduly burden the public fisc. No decision by this Court
has limted user fees to a nom nal anmount, and the *17 Eleventh Crcuit's
interpretation of this Court's decision in Mirdock v. Pennsylvania, 319 U S. 105
(1943), to the contrary is erroneous. That case was concerned with a tax on the
privilege to engage in First Amendnent activity and the distinction between such
a tax and a user fee was recognized by this Court in Mirdock.
The Eleventh Crcuit is the only Grcuit Court of Appeals which has failed to
recogni ze the distinction between the tax in Mirdock and the user fee in Cox.
Furthernore, the Eleventh Crcuit has w thout any apparent basis taken away the



right of | ocal government to obtain reinbursenent for adm nistration and
policing costs which are incurred in protecting those using governnent property
for expression. The application of the Odinance before the Court was
reasonabl e, was not based on the content of the Mouvenent's nmessage, and was in
express conpliance with this Court's decision in Cox.

Ordinance 34 is a classic application of user fees which are permtted by the
Constitution in various contexts, including intergovernmental immunities, the
dormant Commerce Cl ause and First Amendnent cases. Such user fees have been

di stingui shed in each of these constitutional settings fromtaxes because such
user fees, regardless of their |abel, are permtted as |ong as the fees do not
di scrim nate against constitutionally protected activities, are based on a fair
approxi mati on of the use caused by the activity, and are structured to produce
revenues that would not exceed the cost to the *18 governnment for the benefits
which it supplies. These considerations distinguish user fees fromtaxes which
are sinply revenue raising devices which may not be assessed for the privilege
of engaging in constitutionally protected activities.

Nei t her Ordi nance 34 nor this Court's opinion in Cox are out of line with nore
recent tine, place and manner decisions of this Court. There is no serious
argunment that the fee is other than content-neutral, that it does not serve a
significant government interest (i.e. protecting the public fisc and public
order), or that alternative channels of comunication were not and are not
avai l able to the Movenent to spread its nessage. Therefore, the fee is a
legitimate elenment in the County's exercise of its police power to inpose
reasonabl e restrictions on the tinme, place and manner the Myvenent may exercise
its First Amendnment privilege. Ward v. Rock Against Racism 491 U S. 781
(1989).

*19 ARGUMENT

| . THE MOVEMENT LACKS STANDI NG TO MOUNT A FACI AL CHALLENGE TO THE ORDI NANCE
BECAUSE ORDI NANCE 34 |'S NOT OVERBRQAD.
A.  Facial Overbreadth Cl ains Attacking Statutes Which Purport to Regul ate Tine,
Pl ace, and Manner Restrictions Fail Where a Limting Construction of the Statute
| s Possi bl e.

The Movenent attacks Ordinance 34 as facially unconstitutional because it

all egedly does not "prescribe carefully tailored standards for the Adm ni strator
when he (1) reviews applications for permts and (2) sets permt fees." P.C
App. @49. An overbreadth claimrepresents an exception to this Court's
ordinary requirenent that the party attacking a statute have standing to

conpl ain about the harm done by the statute as applied to him See generally,
Broadrick v. Cklahoma, 413 U. S. 601, 610 (1973) and cases cited therein. The
exception allows a First Amendnent litigant to challenge a statute w thout the
requi renent that the litigant show harm by the application of the statute. |d.
at 612. But the facial overbreadth doctrine is not to be "invol ved when a
[imting construction has been or could be placed on the challenged statute."”
Id. at 613, citing, inter alia, Cox. As Justice Wiite has so succinctly put it,
*20 Application of the overbreadth doctrine in this manner is, manifestly,
strong nmedicine. 1t has been enpl oyed by the Court sparingly and only as a | ast
resort.



Broadrick, 413 U S. at 613.

For that reason, the Mowvenent is required to show that O dinance 34 is
"substantially overbroad" by denonstrating that a "substantial nunber of

i nstances exist in which the | aw cannot be applied constitutionally.” New York
State Club Association v. Cty of New York, 487 U S. 1, 14 (1988). As discussed
bel ow, Ordi nance 34 contains strict limtations and a $1,000.00 limt which
affirmatively negate such a show ng.

B. Odinance 34 Is Not Facially Overbroad Because It Incorporates the Very
Limtations Approved by This Court in Cox.

The rel evant | anguage of Ordinance 34 is substantially anal ogous to the | anguage
in the statute at issue in Cox. Section 3(6) of Odinance 34 states:

Every private organi zation or group of private persons required to procure a
permt under the provisions of this Odinance shall pay in advance for such
permt, for the use of the County, a sumnot nore than $1, 000.00 for each day
such parade, procession, or open air neeting shall take place.

*21 The anal ogous | anguage fromthe New Hanpshire statute at issue in Cox
st at es:

Every licensee shall pay in advance for such license, for the use of the city
or town, a sumnot nore than three hundred dollars for each day such |icensee
shal |l performor exhibit, or such parade, procession or open air public neeting
shal |l take place...N H P.L., Chap. 145, Section 4.

The Suprene Court of New Hanpshire construed its statute to be a fee "to neet
the expense incident to the admnistration of the act and to the nai ntenance of
public order in the matter licensed.” State v. Cox, 91 N.H 137, 16 A 2d 508,
513 (1940), cited in, Cox, 312 U S. at 577. Odinance 34 incorporates this
limting construction fromCox with the follow ng | anguage in Section 3(6):

The Adm ni strator shall adjust the anobunt to be paid in order to neet the
expense incident to the admnistration of the O dinance and to the maintenance
of public order in the matter |icensed. Because New Hanpshire's statute passed
constitutional overbreadth nuster in Cox based on the Suprene Court of New
Hanpshire's limting construction, and that limting construction has been
explicitly incorporated into Ordinance 34, only an express overruling of Cox
woul d allow the Eleventh Crcuit's decision in this case to stand.

*22 This is especially so when the "First Anendnent overbreadth doctrine allows
a challenge only if the lawis substantially overbroad.” Brockett v. Spokane
Arcades, Inc., 472 U.S. 491, 508 (1985) (O Connor, J., concurring), citing, Cty
Council of Los Angeles v. Taxpayers for Vincent, 466 U S. 789, 798-801 (1984)
(enphasis added). G ven the express limtations within O dinance 34 conbi ned
with the $1,000.00 limt, the Mvenent cannot reasonably argue that a
"substantial nunber of instances exist in which the |aw cannot be applied
constitutionally.” New York State C ub Association, 487 U S. at 14 (1987)
(enphasi s added). O di nance 34 operates within narrow confines and sinply does
not allow the type of unbridled discretion which can support a valid First
Amendrent attack. See FWPBS, Inc. v. City of Dallas, 493 U S. 215 (1990).
Accordingly, the County respectfully requests that this Court reverse the Court
of Appeal s’ holding that Ordinance 34 is unconstitutional on its face and find
that the Movenent |acks standing to nount an overbreadth chal |l enge because of



adequate standards within O dinance 34 to guide the County Adm nistrator in
setting a fee.

1. PERM T FEES RELATED TO EXPENSE | NCl DENT TO ADM NI STRATI ON OF THE ORDI NANCE
AND THE MAI NTENANCE OF PUBLI C ORDER ARE PROPER Tl ME, PLACE AND MANNER
RESTRI CTIl ONS.

*23 A Cox Strikes the Proper Bal ance Between Freedom of Speech and the
Reasonabl e Interests of the Comunity.

In one of the early cases in which this Court defined the rights of its citizens
to utilize public areas to express views on issues of the day, the Court nade it
clear that the exercise of that right has limts which nust be regulated in the
interest of all.

Wherever the title of streets and parks may rest, they have imenorially been
held in trust for the use of the public and, tinme out of mnd, have been used
for purposes of assenbly, conmunicating thoughts between citizens, and
di scussi ng public questions. Such use of the streets and public places has,
fromancient tinmes, been a part of the privileges, imunities, rights, and
liberties of citizens. The privilege of a citizen of the United States to use
the streets and parks for communication of views on national questions may be
regulated in the interest of all; it is not absolute, but relative, and nust be
exercised in subordination to the general confort and conveni ence, and in
consonance with peace and good order; but it nust not, in the guise of
regul ati on, be abridged or denied.

Hague v. C. 1.0, 307 U S. 496, 515-516 *24 (1939) (Plurality Op., Robert, J.)
(emphasi s added).

In 1941, the Court applied Justice Robert's reasoning to a New Hanpshire statute
which allowed cities to "investigate and deci de the question of granting
licenses" and to "specify the day and the hour of [a] permt to perform
[licensed activities]." Cox, 312 U.S. at 571-572, fn. 1. The statute also
permtted nmunicipalities to require a |licensee and to "pay in advance for such
license, for the use of the city or town, a sumnot nore than three hundred
dollars for each day [of the activity]." 1d. at 572, fn. 1 (enphasis added).

In affirmng convictions of Jehovah's Wtnesses who failed to apply for a permt
before they engaged in their activities, this Court stated:

If a municipality has authority to control the use of its public street for
parades or processions, as it undoubtedly has, it cannot be denied authority to
gi ve consideration, without unfair discrimnation, to tine, place and manner in
relation the other proper uses of the streets.

ld. at 576 (enphasis added).

The Court in Cox then addressed the license fee and noted that the Suprene Court
of New Hanpshire observed that the "range [of the fee] is from $300 to a nonina
anmount[,]" unlike the Eleventh Crcuit, clearly recognizing a distinction

bet ween $300 and a "nominal *25 anpunt." [FN7] State v. Cox, 91 N.H 137, 16

A. 2d 508, 513 (1940); Cox, 312 U.S. at 576. The New Hanpshire court al so noted
that the license fee took into account the extent of public expense anticipated
by the activity for which the fee was requested and that the fee was "not a
revenue tax, but one to neet the expense incident to the adm nistration of the
act and to the mai ntenance of public order in the matter licensed."” State v.



Cox, 16 A2d at 513; Cox, 312 U S. at 577. 1In concluding this Court's review of
the fee aspect, Chief Justice Hughes stated:

FN7 Three hundred dollars in 1953, the earliest year the Consuner Price |ndex
was cal cul ated, equalled $1,329.12 in 1989, the tine the Myvenent applied for
its permt under Odinance 34. CPl Detailed Report, January, 1989, U S

Dept. of Labor Statistics, Table 3 at 13.

There is nothing contrary to the Constitution in the charge of a fee limted to
the purpose stated. ...[We perceive no constitutional ground for denying to

| ocal governnments that flexibility of adjustnent of fees which in the Iight of
varying conditions would tend to conserve rather than inpair the |iberty sought.

Cox, 312 U. S. at 577.

The decision in Cox by this Court recognizes that when | ocal governnent provides
venues for expressive activity, the government incurs costs for policing those
activities so that they may safely occur. The Court also inplicitly recognized
that to properly police such an *26 activity, the |local government nust have
adequate information to make determ nations as to the extent of traffic control,
security personnel, sanitary facilities and other |ike concerns in order to nmake
an intelligent choice when it devises a plan for accomodating the users of
governnent property.

In order to obtain that information, a |icensing procedure is necessary. Such a
procedure necessarily inplies the need to issue permts as a synbol that
appropriate informati on has been provided and responsi bl e governnmental choices
have been made in response to the application for a permt. The process of
receiving the application, processing it, coordinating it with others involved
in devising appropriate plans for handling the requested activities, and issuing
the permt itself takes up tinme and causes expense to any government

adm ni stering such a licensing schene. The Court sinply has recognized this

| egitimate approach and its attendant costs and has nmandated that governnment may
recover those costs as long as the rights protected by the Constitution remain
uni npai r ed.
The County sinply asks this Court to maintain what this Court asserted in 1941:
t hat governnent has certain responsibilities to those wishing to utilize its
property for expressive purposes and, simlarly, those wishing to express
t hensel ves have a responsibility to share the expense, within reasonable limts,
as long as that fee is directly related to the costs which they cause *27
government to incur. Shared responsibility underlies the entire discussion, as
it shoul d.

B. Odinance 34 Incorporates Virtually the Sane Tine, Place and Manner
Restrictions as Those Approved in Cox.
This Court's opinion in Cox created a benchmark in the evolution of the tine,

pl ace and manner doctrine when it stated that a | ocal governnent "cannot be
denied authority to give consideration, without unfair discrimnation, to tine,
pl ace and manner in relation to the...proper uses of the streets.” Id. at 576.
The | anguage in Cox concerning unfair discrimnation has matured as shown by one
of this Court's npbst recent enunciations of the tinme, place and manner doctri ne:



[E]ven in a public forumthe governnent may inpose reasonable restrictions on
the tinme, place, or manner of protected speech, provided the restrictions "are
justified without reference to the content of the regul ated speech, that they
are narromy tailored to serve a significant governnmental interest, and that
they | eave open anple alternative channels for comuni cation of the

i nformation."

Ward, 491 U. S. at 791 (1989) (citations omtted)

Applying the analysis of Ward to Ordinance 34, it is clear that the fee aspect
of the ordinance is content-neutral. The enactnent of the fee aspect of
Ordinance 34 resulted from Forsyth County's concern *28 with the cost of the
repeat ed denonstrations in the county which were plundering its treasury. See,
Statenent of Facts, supra at 6. Thus, the "predom nate" and, indeed,
"notivating” concern in mandating a fee was to recoup at |east a part of the
costs incident to these denonstrations. Ward, 491 U S. at 791, citing, Renton v.
Playtime Theaters, 475 U. S. 41, 47-48 (1986). The Movenent does not seriously
di spute this fact but opposes any fee for any purpose. See Respondent's Bri ef
in Opposition to Petition for Certiorari @4, fn. 4.

The County al so has a substantial interest in recouping a portion of the costs
expended in hosting denonstrations. Any recovery would satisfy, in part, the
County's recoupnent goal. "The concept of public welfare is broad and
inclusive. The values it represents are spiritual as well as physical,
aesthetic as well as nonetary.” City Council of Los Angeles, 466 U.S. at 805
(1983), citing, Berman v. Parker, 348 U S. 26, 32-33 (1954) (enphasis added).
Governnmental entities nmust be allowed a reasonabl e opportunity to experinent
wWith solutions to admttedly serious problenms. Odinance 34, including its fee
provision, is narromMy tailored to affect only those activities which produce
unwant ed secondary effects (i.e. extraordinary costs). Renton, 475 U S. at 52.
Further, anple alternative channels of comunication wth which to spread the
Movenent's nessage have been and are available to the Movenent and its
affiliate, the Defense League. See Statenent of Facts supra at 5. The
requirenent of a permt only arises *29 if denonstrations or parades on "public
property or public roads in the unincorporated areas of Forsyth County..." are
sought. P.C. App. @103. This restriction does not limt the Mywvenent's right
to denonstrate or rally on city property, city streets, or on private property,
all of which the Movenent or its affiliate has done, or to hold regular free
nmeetings in county courthouse neeting roons. See Statenent of Facts supra at 5.
Communi cation is equally effective at a rally or neeting held on city or private
property or in a county courthouse neeting roomas on county courthouse steps or
county roads. Merely because an applicant for a permt desires free access to a
particular forum for comruni cati on does not entitle himto the award of such
right. He is entitled to the forum but not necessarily w thout cost. "The
inquiry for First Amendnent purposes is not concerned wth econom c inpact."”
Renton, 475 U.S. at 54, citing, Young v. Anerican Mni-Theaters, 427 U S. 50,
78 (1976) (Powell, J., concurring).

The evolution of the nodern tinme, place and nanner decisions has reveal ed the

i nherent wi sdom of Cox. As long as the regulations are applied evenly and
equally to everyone (i.e. are content-neutral), and the regul ati ons serve



legitimate and significant governnment interests (i.e. reinbursenent for policing
and adm ni strative costs) and as long as there is freedomto express the ideas
desired in alternative foruns if there is reluctance to comply with the

regul ations (i.e. alternative *30 channels of conmunication), then a tinme, place
and manner regul ation, such as O di nance 34, offends no constitutional

pr ot ecti ons.

C. The Application of Ordinance 34 to the Movenent WAs Em nently Reasonabl e and
Well Wthin the Guidelines Set by This Court's Decision in Cox.

This Court should not |ose sight of the fact that the permt was available to

t he Movenent in this case upon their paynent of $100.00 as opposed to the
potential maxi mum fee of $1,000.00 under Ordinance 34. See Statenent of Facts
supra at 8. The $100.00 was cal cul ated based on the tine spent by the County
Adm nistrator for his time in processing the application, coordinating with

ot her county officials, and communicating with the Movenent and its
representatives. See Statenent of Facts supra at 9-10. The $100. 00 fee
represented an intentional reduction of the anmount ot herw se appropriate to

rei nburse the County for the tinme spent by the Adm nistrator dealing with the
Movenent's application for a permt. [FN8] Therefore, any concern that the
content of the Movenent's nessage resulted in an enhanced fee is groundless; in
fact, the Adm nistrator and the County bent over backwards in an effort to be as
fair and equitable with the Movenment's requests as O di nance 34 *31 woul d
permt. This concern with fairness resulted in the anmount being set at the sane
anobunt as was previously assessed agai nst the Movenent when they had requested a
permt the previous year. See Statenent of Facts supra at 9, fn. 4.

FN8 See U.S. v. Codd, 527 F.2d 118 (2d Cr. 1975).

Forsyth County went to great |engths when adopting Ordinance 34, particularly
its fee aspect, in order to draft it in a formwhich would be clearly acceptable
to any court reviewing it pursuant to a First Anendnent challenge. In applying
Ordinance 34 to the Movenent, the county attenpted to avoid violating Eleventh
Circuit precedent, which it felt at the tine was out of line with this Court's
holding in Cox. See Central Florida, supra. 1In order to avoid any accusation
of application of Ordinance 34 based on content, the fee was deliberately
reduced bel ow an anount whi ch woul d have been valid based on the tine spent by
the County Adm nistrator. Indeed, only the Adm nistrator's time and no clerical
staff time was used to cal culate the anbunt of the fee. Notw thstanding all of
these efforts, and perhaps as a result of the naivete of county officials, the
Moverment has attacked Ordi nance 34 because the potential $1,000.00 maxi mum f ee,
al though less in actual value than the $300.00 nmaxi mumfee in Cox woul d have
totalled in 1989, has been held to be other than a "nom nal anmount" by the

El eventh Circuit; the Myvenent has attacked the actual fee because they say that
the $100.00 anount, little as it is, reflects the county's disagreenment with its
nmessage; and, worst of all, *32 the case fromthis Court upon which the fee
provision is based, Cox, is attacked as outnoded, out of date, and of suspect
validity in view of nodern free speech decisions. See Central Florida, 774 F.2d
at 1522.



The County contends that if any of these asserted weaknesses are upheld by this
Court, then local governnment will be at the nmercy of those who wi sh to spread
their nessage at any tinme, at any place, and at a limtless cost to |ocal
government. The County does not expect this Court to | eave | ocal government in
that position and urges this Court to reaffirmthe wi sdomand validity of Cox
and any ordi nance enacted based on its reasoning and within its restrictions.

D. Murdock Does Not Limt Permit Fees to a Nom nal Sum And Does Not Prohi bit
Assessment of a Permit Fee to Ofset Costs Incident to the Adm nistration of

O di nance 34.

In 1943, two years after this Court approved regulatory fees in Cox, this Court
revi ewed an ordi nance of the City of Jeannette, Pennsylvania, which required
solicitors or persons delivering various types of nerchandise to procure a
license to transact said business and pay a set fee based on the duration of the
solicitations or deliveries. Mirdock v. Pennsylvania, 319 U S. 105 (1943).
Petitioners in that case were, as in Cox, Jehovah's Wtnesses. They went about
the Gty of Jeannette distributing literature and soliciting people to purchase
certain religious books and panphl ets *33 published by the Watch Tower Bible and
Track Society. None of the Petitioners had obtained a |license under the

ordi nance and were arrested after sales of books.

Justice Douglas, witing for a five justice majority, determ ned that such
activities constituted evangelismwhich was entitled to protection under the
First Amendnent to the United States Constitution. Mirdock, 319 U S. at 108.
Havi ng made that determ nation, Justice Douglas stated that the case presented a

single issue: "The constitutionality of an ordi nance which as construed and
applied requires religious colporteurs to pay a license tax as a condition to
the pursuit of their activities.” 1d. at 110 (enphasis added). Justice Dougl as
found that the tax under consideration was anal ogous to a tax on a preacher for
the privilege of delivering a sernon. 1d. at 112. He determ ned that the tax

i nposed was a "flat |icense tax, the paynent of which is a condition of the
exercise of ....constitutional privileges." 1d. Justice Douglas expressly

recogni zed that the fee being reviewed was not a nomnal fee "inposed as a
regul atory neasure to defray the expenses of policing the activities in

guestion.”™ Id. at 114. He noted that "[i]t is in no way apportioned.” 1d.
The Court concluded that "the present ordinance is not directed to the probl ens
with which the police power of the State is free to deal." 1d. at 116. Justice

Dougl as explicitly noted that, "as we did in Cox v. New Hanpshire, supra, and
Chapl i nsky v. New Hanpshire, [315 U S. 568 (1942)], [we do not review] state
regul ation *34 of the streets to protect and insure the safety, confort, or
conveni ence of the public.” 1d. And, in the |anguage which has caused the

i ssue before the Court in this case, Justice Dougl as stat ed:

and the fee is not a nomnal one, inposed as a regul atory neasure and

calcul ated to defray the expense of protecting those on the streets and at hone
agai nst the abuses of solicitors. See, Cox v. New Hanpshire, supra, 312 U. S at
pgs. 576, 577. Mirdock, 319 U S. at 116-117.
Justice Douglas took great care to distinguish the holding in Murdock fromthe
regul atory fee approved in Cox. In Mirdock, the Court was faced with a flat tax
operating as a revenue raising nmeasure on an activity the Court found was



protected expression. The Court in Miurdock freely acknow edged the difference
bet ween such a flat fee taxing protected expression and a sliding fee to defray
t he cost of adm nistrative and policing costs on publicly owned property. The
use of the word "nom nal" was unfortunate but is wholly unrelated to the hol ding
in Murdock. In sum Mirdock does not nodify the Court's holding in Cox but
recogni zes that Cox involved a different kind of fee necessitated by obligations
cast upon governnent by those wi shing to engage in expressive conduct on public
property.

E. The Eleventh Crcuit Is Qut of Step Wth the Proper Reasoning Applied by

O her Grcuit Courts of Appeals.

*35 Wth the exception of the Eleventh Crcuit Court of Appeals, every circuit
court facing the issue presented by this case has recogni zed the distinction

bet ween the tax struck down in Murdock and the fee in Cox. See South Suburban
Housi ng Center v. Board of Realtors, 935 F.2d 868, 989 (7th Gr. 1991), reh'g
deni ed, 1991 U. S. App. Lexis 20783 (7th Cr. 1991), cert. denied, 60 U S. L. W
3520 (1992), (city failed to affirmatively denonstrate the specific costs it
incurred in admnistrating its ordinance regulating "for sale" signs neant that
there was not the required relationship between the permt fee and the

ordi nance's purpose); Stonewall Union v. Gty of Colunbus, 931 F.2d 1130, 1136
(6th Cr. 1991) (no evidence that the fees were charged for anything other than
processing costs and traffic control or that the fees were excessive or
unreasonable), cert. denied, 112 S.C. 275 (1991); Eastern Connecticut Ctizens
Action G oup v. Powers, 723 F.2d 1050, 1056 (2d Cr. 1983) (license fee

i nval i dated because plaintiffs failed to show that the fee charged was equal to
the adm nistrative costs incurred); Fernandez v. Limmer,663 F.2d 619, 633 (5th
Cir. 1981) (licensing fee to be used in defraying adm nistrative costs is
permssible if not in excess of costs of admnistration), cert. dismssed, 458
U S. 1124 (1982); Baldwin v. Redwood Cty, 540 F.2d 1360, 1372 (9th Cr. 1976)
("I'n sone circunstances a city nmay both require a permit for activity involving
free expression wthout violating the First Amendnent and al so col |l ect fees that
fairly reflect *36 costs incurred by the city in connection with such
activity."), cert. denied, 431 U S. 913 (1977). See also Kaplan, 894 F.2d 1076
(9th Cir.) cert. denied, 110 S.C. 2590 (1990).

The Eleventh Crcuit is sinply out of step with jurisprudence regarding this
issue. This Court should reaffirmits holding in Cox, which many circuit courts
have properly construed in order to nmaintain the authority of |ocal governnent
to charge reasonable fees for the adm nistrative and policing costs associ at ed
with the utilization of public property for expressive purposes.

Apparently, the Eleventh Crcuit sinply chooses to ignore the authority granted
to | ocal governnents by this Court in Cox to offset policing costs by the
assessnent of fees for uses of public property for expressive purposes. Central
Fl ori da Nucl ear Freeze Canpaign v. Walsh, 774 F.2d 1515, 1523 (11th Cr. 1985),
cert. denied, 475 U. S. 1120 (1986). The Eleventh Circuit is apparently concerned
a fee charged for policing, even though facially content- neutral, m ght not be
applied in a content-neutral manner because of the enhanced cost associated with
pol i cing expressive activity which would generate potentially violent reactions
fromthose not receptive to the nessage of the denonstrators. See Centra



Florida, 774 F.2d at 1524-1525. This concern recogni zes the classic "heckler's
veto" of which the Movenent conplains so loudly. However, contrary to the

ordi nance considered by the Eleventh Crcuit in Central Florida, Odinance 34
limts fees to no nore *37 than $1, 000. 00, an anount already held to be
reasonable by this Court in Cox. See fn. 7, supra at 25. |In fact, the Moyvenent
was only charged a $100.00 fee in this case.

The Sixth Circuit Court of Appeals in Stonewall Union properly rejected an
attack on a Col unbus, Ohio ordinance which allowed that city to assess fees for
expected police activities relating to traffic control. While affirmng the

Col unbus ordinance, the Sixth GCrcuit stated that it "has repeatedly rejected
the restriction of expression protected by the First Anendnment based on a fear
of violence." Stonewall Union, 931 F.2d at 1135. Like the Col unbus ordi nance,
Ordinance 34 sinply is not concerned with the content of any speech. It only
requires paynment of a fee for reinbursenent of policing costs and adm nistrative
costs related to the expression of ideas by the applicant for a permt. As this
Court has stated, as long as alternative channels of conmunication are
avai l abl e, there is nothing to restrict a permt fee to offset the costs as
approved by this Court in Cox. Ward, 491 U. S. 781 (1989).

Ordi nance 34 inposes a responsibility for paynent for costs incurred in

adm nistering the application for a |icense permt and policing the activity
itself, w thout inposing a prohibition upon the expression of views, regardless
of their conduct. Thus, there can be no finding that Ordinance 34 is
unconstitutional because the license fee mght be based in part upon fear of

vi ol ence fromthose who di sapprove of the speaker's *38 nmessage in the activity
licensed. This is especially true given the $1,000.00 cap on the license fee
whi ch was incorporated into Ordinance 34 consistent with this Court's gui dance

i n Cox.

The County's position is bolstered by this Court's |anguage in Ward, 491 U S. at
791, where this Court noted that "[a] regulation that serves purposes unrel ated
to the content of expression is deened neutral, even if it has an incidental

ef fect on sone speakers or nessages but not others. Governnental regul ation of
expressive activity is content-neutral so long as it is justified w thout
reference to the content of the regulated speech.” (citations onmtted).

In conclusion, Ordinance 34 is facially constitutional because it tracks this
Court's observations and commands in Cox, is content-neutral, is narrowy
tailored to serve a significant governnent interest, and | eaves open anple
alternative channels for conmunication of information. Wrd, 491 U S. at 791.
F. The Concept of User Fees Has Been Recognized by This Court in Such Diverse
Constitutional Settings as Intergovernnental Imunities, the Dormant Conmerce

Cl ause and First Anmendnent Cases.

This Court recently applied the principles set dowmn in Cox to another
constitutional context. |In Massachusetts v. United States, 435 U S. 444 (1978),
the State of Massachusetts brought a constitutional claim*39 asserting that the
assessment of the annual registration tax on all civil aircraft flying in the
navi gabl e air space of the United States, as applied to aircraft owned by the
State and used exclusively for police functions, violated the immunity of State
government from federal taxation. The tax was proportional in that it was based



on the type and weight of the aircraft and, while expected to produce only
nodest revenues, was considered by Congress to be an integral and essential part
of the network of user charges. Id. at 450-451. This Court determ ned that
the tax operated as a user fee and could constitutionally be applied to the
state as long as the fee was closely related to the federal interest in
recovering costs fromthose who benefit and since it effected no greater
interference with state activities than did nunerous restrictions which this
Court had approved in the past. 1d. at 461-462.

A government body has an obvious interest in making those who specifically
benefit fromits services pay the cost and, provided that the charge is
structured to conpensate the governnent for the benefit conferred, there can be
no danger of the kind of interference with constitutionally valued activity that
the [ Supremacy and Comrerce] C auses were designed to prohibit.

ld. at 462-463.
The Court's reference to the Comrerce C ause refers to a |ine of cases best
represented by *40 Evansvil |l e-Vanderburgh Airport Authority v. Delta Air Lines,

Inc., 405 U. S. 707 (1972), where the court approved a one dollar head tax on
enpl aning conmercial air passengers in the face of an attack brought pursuant to
the Comrerce C ause. The Court upheld that user fee since it was designed to
recoup the cost of airport facilities.

The distinction recognized by this Court between a fixed user fee and a flat tax
assessed without regard to cost of services provided distinguishes the decisions
in Massachusetts v. United States, Evansvill e-Vanderburgh Airport and Cox from

t he decision in Murdock. The Court in Miurdock recognized this distinction.
Murdock, 319 U.S. at 113 (a license tax inposed for the "privilege" of carrying
on interstate conmerce or engaging in activity protected by the First Amendnent
is prohibited). A fixed fee will be upheld as long as there is no

di scrim nation against constitutionally protected activities (state functions,
interstate commerce or First Amendnent freedons), the fee is based on a fair
approxi mation of the use caused by the activity and is structured to produce
revenues that would not exceed the cost to the fee assessor for the benefits *41
supplied by it. Mssachusetts v. United States, 435 U. S. at 464-467. [FN9]

FNO Petitioner notes that the Sixth Crcuit in Stonewall Union upheld a flat
adm ni strative fee of $85.00 assessed agai nst anyone requesting a permt
which required adm nistrative effort on behalf of the city. The court there
found that the permt, although a flat fee, was directly apportioned to the
adm ni strative costs of processing the permt application. Stonewall Union,
931 F.2d at 1133. In any event, there is no flat fee assessed by Petitioner
pursuant to its O di nance.

The user fee concept, although offensive in principle to those who desire
unbridl ed freedomto say anything they want anywhere they wish, is a valid
concept which supports and naintains the principle initiated by this Court in
Cox: that |ocal governnment may inpose regulations in order to assure the safety
and convenience of its citizens in the use of its property in order to safeguard
t he good order upon which civil liberties ultimtely depend. Cox, 312 U S. at



574. Therefore, the analogy of the Cox principles to user fees approved by this
Court in Massachusetts v. United States and Evansville- Vanderburgh Airport
Authority is relevant, appropriate, and serves a secondary basis for uphol ding
Ordinance 34 as facially constitutional.
I11. CONCLUSI ON
For the reasons stated, Forsyth County respectfully requests that this Court
reverse the decision of the Eleventh Crcuit holding Odinance 34
unconstitutional on its face, hold that Odinance 34 is constitutional as
applied to the Movenent, and remand *42 this case to the Eleventh Crcuit Court
of Appeals with directions to affirmthe opinion handed down by the United
States District Court for the Northern District of Georgia.
Respectively submtted this 14th day of February, 1992.
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